You Pollute,
And Then
You Sue?

by
Frederick Tutman,
Patuxent Riverkeeper
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In need of a strong defense in a
troublesome lawsuit, I contacted several
local attorneys and legal organizations,
including two local law clinics, with
whom we had worked in the past.
Astonished as I was by the absurdity of
the case, all were willing to defend us for
free. Ultimately our insurance company
assigned the job to an excellent law firm
in Virginia, Bancroft, McGavin, Horvath
and

their initial attempts to get the case

Judkins, who were frustrated in

dismissed. Early on it became apparent
that the other side was mainly interested
in forcing me to reveal the names of
neighbors or other citizens who had
complained to Patuxent Riverkeeper.
We
records as citizens A, B, C

State
Vera's staff and 1 wer

had referred to them in court

) tC.
and

county employees,

all deposed, and
eventually we again filed motions for
dismissal, based on what we had learned
through our research. After eighteen
months of wrangling, the court
finally dismissed the case, upholding
every one of our legal arguments
We
which we hope will help others in

learned several lessons,
their advocacy:

First, don't panic. Advocates have
been sued before and will be again. We
fight rich and powerful opponents who
often use their money to get what they
want. One of the things that distinguish
Waterkeepers from other environmental
movements is our resolve to weather
these storms. Most of us know full well
that our legal system is often defective.
But we should know too that the wheels
of justice grind slowly. So take a breath
and time to develop a plan.

There is a strong movement afoot in
many states to deter and restrict SLAPP
suits that aim to undermine free speech.
The court in our case recognized the
owner's attempt to

suppress public

knowledge of his violations, and
our right to communicate with our
government. That was the essence of the
case. Generally, if you stick to the facts,
your right to free speech will protect you.

Doyourhomework. We did not jump
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to conclusions, and our thoroughness
helped our defense. Although we could
not directly corroborate all of the
citizens’ concerns, we provided enough
information to warrant the state’s
investigation and concern about Vera's
environmental compliance. g
Stand your ground. [ learned that
not everybody plays fair. Some people,
like Vera's owners, just want to win or
have things their way. I feel Patuxent
Riverkeeper was correct to call them
out and I am proud that we stood up to
Our

movement is either tough on pollution

them and declined to name names.

or we are not credible.

Get competent legal advice. 1 am
deeply grateful to all the lawyers and
our aid when

advisors who came to

we were in jeopardy. It seems that an
attack on free speech is everybody's
fight. I cannot thank enough Bancroft,
McGavin, Horvath and Judkins — many
of whose members, by the way, are
lovers of fresh-water fly-fishing. The
emotional value of having true warriors
on your side is no small matter.

If the government is actually doing

its job well, back it up. While I have

often taken issue with how governments
do their job of enforcing environmental
laws, | cannot fault the Maryland State
prosecutors in the Vera's case. They had
levied fines and filed administrative
complaints against Vera's long before
Patuxent Riverkeeper got involved.
Once | found the state and county were
already prosecuting Vera's, I stopped
and

instead wrote to the state asking them

our Riverkeeper investigation
to engage the support and testimony of
citizens, as | was concerned the scope
of the state's case did not capture all
of the overlapping issues raised by the
neighbors | had interviewed. Also, in
the end, the state provided us with an
affidavit that helped us win our case.
Don’t let them see you sweat. If
you let polluters bully you, you'll never
stop them. The opposition tried to bait
me, discredit me, and attack my motives
while | was under oath. But we gave back
more than we took. Stick to your guns
and stand tall. Follow the law and tell the
truth, which hopefully will prevail.
faith

occurred to

Never break with those

you serve. It me, after
being threatened by the other side’s
lawyer that the court might try to
compel me to give up the names of the
complainants. Throughout the litigation
I considered how Waterkeepers, who
accept complaints from citizens almost
daily, could

be exposed to liability

for reporting it. Our lawyers in this
case successfully pursued a theory of
“absolute privilege,” which states that
the public interest of our mission and
our work conveys a certain immunity
from prosecution for defamation
when we merely report pollution to
the government. And the court agreed
that this privilege applies not just to
Waterkeepers but also to all citizens.
With the lawsuit behind us, we got
back to the daily work of defending our
suffering river and building a vigilant

citizens’ movement to protect it.
Recently, I received calls from residents
reporting that Vera’s had drained a
chlorine-laden swimming pool directly

into the river. So the fight goes on. W
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